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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to.sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

) aﬁwmwﬁmﬁmw%m(ﬁm&mwaﬁ)ﬁwﬁ%mwﬁl




(@)

. ,2 PREEE :-'_’x,_l =

m?ﬁzf‘:arra"\fﬁﬂ%‘rwmq&mﬁﬁnﬁﬁmmmmﬁﬁﬁrﬁrﬁmﬁsﬁﬁmﬂww—

wa#ﬁéezﬁmﬂﬁﬁaimwzﬁwﬁﬂﬁwmmﬁﬁﬁa%l

(b)
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(c)

(d)

(1)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside’
India of on excisable material used in the manufacture of the 'goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ’ : : -
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Credit of any duty allowed to be utilized towards payment of excise duty on-final.

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chalian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompénied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, ‘New Metai Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals. other than as mentioned in para-2(j) (a) above. :
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. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal
10% of the duty demanded where
penalty alone is in dispute.”




F.No. V2(ST)6/Ahd-South/18-19
ORDER-IN-APPEAL

M/s. Mifamed Medical Private Limited, 3t Floor, 315, Zodiac Square, Opp.
Gurudwara, S G Road, Ahmedabad 380 054 (henceforth, “appellant"j has filed the
present appeal against the Order-in-original No.CGST-VI/REF-81/Mifamed-
Medical/17-18 dated 31.01.2018 (henceforth, “impugned order”) issued by the
Assistant Commissioner, CGST Division-VI (Vastrapur), Ahmedabad - South

(henceforth, “adjudicating authority”).

2. The facts giving rise to this appeal are that the appellant, a service tax
registrant, was engaged in providing ‘business support services’ to MPA/S Denmark
(MPAS). On 27.10.2017, appellant filed a refund claim for Rs.3,45,483/- under rule 5
of the Cenvat credit Rules, 2004 read with Notification No0.27/2012-CE(NT) dated
18.06.2012 in respect of Cenvat credit lying unutilized on account of export of
services for the period Oct-2016. to Dec-2016. The adjudicating authority, after
serving a show cause notice, rejected the claim on the ground that the services being
provided by the appellant were in the nature of ‘intermediary services’ for which
place of provision of services was the location of service provider in terms of rule
9 of the Place of provision of Service Rules, 2012 (POPS Rules) and hence services

provided by the appellant cannot be termed as export of services.
3. The main grounds of appeal, in brief, are as follows-
3.1  Appellant states that for the similar matter in respect of earlier period, it has

‘been held in the Order-in-Appeal dated 22.11.2017 that the services provided are

not in the nature of intermediary services.

3.2 Appellant after analyzing the definition of “intermediary” explains that role

of intermediary should be that of a middleman; that services with respect of vendor
due diligence, quality inspection report, etc. are directly provided by them to MPAS
and there is no existence of any third party; that they are not acting as a commission
agent or play any pivotal role in the conclusion of deals between MPAS and its
vendors; that majority of services provided by them are AFTER the vendor order is
placed by MPAS; that they are not engaged in sourcing the material for MPAS aé per
the agreement; that they are not arranging or facilitating the provision of services or

supply of goods between MPAS and vendors in India and they cannot be regarded as

an intermediary.

3.3  Appellant states that adjudicating authority has conveniently ignored-the
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considered the old agreement which expired on 31.03.2016; that adjudicating

authority has presumed something which is not written in the service agreement.

3.4  Appellant contends that classification of services is not relevant in post
negative list regime; that classification of services under business auxiliary service
of business support service is not relevant in negative list regime, what is relevant is

whether they are covered under the definition of intermediary or not.

3.5  Appellant submits that the impugned order has been passed without giviﬁg
an opportunity of personal hearing thereby violating the principle of natural justice

and on this ground alone, the impugned order should be quashed.

4, In the personal hearing held on 17.05.2018, CA Hitesh Mundra reiterated the
grounds of appeal and submitted a copy of earlier Order-in-Appeal dated

23.03.2018, alongwith written submisions.

41  In written submissions given at the time of personal hearing, appellant, in

addition to reiterating certain facts, has quoted earlier OIA dated 23.0 3.2018 in their

favour.

5. Ihave carefully gone through the appeal wherein refund of unutilized Cenvat
credit on account of export of output services has been denied on the ground that
services provided by the appellant cannot be treated as export of services for the
reason that services provided by the appellant to overseas client (MAPS) are
“intermediary services” as defined under rule 9 of the POPS Rules. As a
consequence, place of provision of services, being dependent of the location of
service provider, shall be in India and not outside the taxable territory so as to
consider the services provided as export of services. Therefore, the core issue to be
decided is whether the services provided by the appellant are “intermediary

services” in terms of POPS Rules.

51  The term “intermediary” was defined under rule 2(f) of the POPS .Rules as
under -

(f)"intermediary” means a broker, an agent or any other person, by whatever name called,
who arranges or facilitates a provision of a service (hereinafter called the 'main’ service)
between two or more persons, but does not include a person who provides the main

service on his account.;
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5.9.6 What are “Intermediary Services”?

Generally, an “intermediary” is a person who arranges or facilitates a supply
of goods, or a provision of service, or both, between two persons, without
material alteration or further processing. Thus, an intermediary is involved

with two supplies at any one time:

i) the supply between the principal and the third party; and

ii) the supply of his own service (agency service) to his principal, for which a
fee or commission is usually charged.

For the purpose of this rule, an intermediary in respect of goods (such as a
commission agent i.e. a buying or selling agent, or a stockbroker) is excluded

by definition.

Also excluded from this sub-rule is a person who arranges or facilitates a
provision of a service (referred to in the rules as “the main service”), but
provides the main service on his own account.

52 The relevant Service Level Agreement dated 15.02.2016, which is in
supersession to MOU dated 25.03.2013 and amended to align the terms and
conditions with the Advance Pricing Agreement dated 13.10.2013 entered between
the appellant and CBDT, is the valid agreement for the period 01.04.2015 to
31.03.2018 as per point 6 of the Agreement. Hence, any reliance on the old

agreement by the adjudicating authority is unwarranted and irrelevant.

5.2.1 From the Service Agreement dated 15.02.2016, I find that the Service
Agreement is between the service provider and service recipient only and the
provision of service by the appellant is at their own account and not on behalf of a
third party. Further, all the serviées listed in the service Agreement namely
procurement and vendor diligence, quality inspection/ audit couples QA and QC,
follow up purchase orders and logistics, IT hardware breakdown support,
accounting support, etc. are supportive in nature, outsourced by MPAS to the
appellant. Also, consideration for providing the services is not based on an agreed
percentage of the sale or purchase price so as to indicate that the appellant has
acted as a middleman or commission agent. in fact there is nothing in the Agreement
which remotely suggests that appellant’s role is that of a middleman. Also, I find
nothing in the Agreement to suggest that appellant is arranging or facilitating the

provision of service.

5.2.2 Therefore, Service Agreement is the only document here to decide whether
appellant has provided intermediary services or not and this document clearly
supports the appellant’s argument that services provided by them cannot be termed
as intermediary services. As a consequence, rule 9 of POPS Rules becomes
inapplicable and place of provision of service is to be decided in terms of default

rule 3 of POPS Rules according to which location of service recipient shall be the
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. the services provided. Resultantly, the impugned order denying refund on the
ground that services prov1ded by the appellant were not export of services requires

to be set aside with consequential relief.

6 Accordingly, I set aside the impugned order and allow the appeal with

consequential relief.
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The appeal filed by the appellant stands disposed of in above terms.
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Superintendent
Central Tax (Appeals)
Ahmedabad
By R.P.A.D.
To,

M/s. Mifamed Medical Private Limited,
3rd Floor, 315, Zodiac Square, Opp. Gurudwara,
O S G Road, Ahmedabad 380 054 |

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt. Commissioner, CGST Division-VI (Vastrapur), Ahmedabad- South

VGﬁard File.

6. P.A.







